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I. OVERVIEW 
 

The Colorado Department of Public Health and Environment (CDPHE) is proposing a complete 
rewrite of the regulation pertaining to assisted living residences (6 CCR 1011-1, Chapter 7). The 
Board of Health approved the request for rulemaking on February 21, 2018 and is holding a 
hearing on the draft regulation on April 18, 2018.  
 
The proposed regulation integrates by reference certain sections of the “GUIDELINES FOR 
DESIGN AND CONSTRUCTION OF RESIDENTIAL HEALTH, CARE AND SUPPORT FACILITIES, 
FACILITY GUIDELINES INSTITUTE (FGI) (2018 EDITION)” drafted by the Facilities Guidelines 
Institute (FGI).  
 
These standards were not available for review by the public during the time the proposed 
regulation was being drafted or during the public comment period.1 
 
The FGI standards contain facilities requirements that are applied in a “one size fits all” fashion 
to all assisted living residences, regardless of whether the proposed facility is large or small. Not 
surprisingly given this one-size-fits-all approach, the FGI requirements are inappropriate for 
small facilities. If adopted, the FGI requirements will eliminate or substantially impede the 
creation of new small service providers. This is despite the fact that (a) two Colorado statutes 
specifically declare that establishment of small homes for the elderly is “a matter of statewide 
concern,”2 and (b) the Colorado General Assembly instructed CDPHE to differentiate between 
facility sizes when enacting regulations.3  
 
Two examples from the FGI Guidelines illustrate the impact of applying these requirements 
regardless of facility size:  
 

Ø Bathrooms - The FGI Guidelines require each resident to have access to a bathroom 
without entering a corridor. Creating private or semi-private bathrooms for all residents 

                                                        
1 The public comment period ended January 5, 2018. The 2018 version of the FGI standards was released during 
the third week of January. 
2 C.R.S. 30-28-115 and 31-23-303 (“The general assembly declares that the establishment of group homes for the 
aged for the exclusive use of not more than eight persons sixty years of age or older per home is a matter of 
statewide concern. The general assembly further finds and declares that it is the policy of this state to enable and 
assist persons sixty years of age or older who do not need nursing facilities, and who so elect, to live in normal 
residential surroundings, including single-family residential units.”) 
3 C.R.S. 25-27-104(1) (“[T]he state board shall promulgate rules . . . providing minimum standards for the location, 
sanitation, fire safety, adequacy of facilities, adequacy of diet and nutrition, equipment, structure, operation, 
provision of personal services and protective oversight and personnel practices of assisted living residences within 
the state of Colorado. Such rules shall differentiate between homes of different sizes. In formulating such rules, 
the state board shall seek recommendations from the advisory committee.”) 



in a home environment is difficult enough. But the real problem comes with the 
requirement that this bathroom contain not just a toilet and sink, but also a shower.4 
 

Ø Parking - the FGI Guidelines mandate that “[a]t least one parking space shall be 
provided for every residential living unit.”5 Not only is this absurd given that most of the 
seniors living in an ALR do not drive, but it also is impossible to do in a residential 
neighborhood and while maintaining the residential character of a small ALR.  

 
The FGI requirements are also blind to the socio-economic status of intended residents. The 
Guidelines may be fine for larger facilities built to cater to wealthy populations. But the FGI 
requirements, coupled with the cost of buying land and building in Colorado, will make it 
economically impossible to build a facility designed to care for people on Medicaid.  
 
Additionally, the FGI Guidelines impose the same requirements on all facilities regardless of the 
acuity level of the people for whom they care. A large and expensive elevator is required for 
residences with more than one floor whether that home is meant to care for seniors in 
wheelchairs or physically able people with mental disabilities.6  
 
The draft regulation also proposes to apply the FGI Guidelines to any facility that is being 
renovated. As drafted, the proposed regulation would force any facility undertaking any 
renovation to comply with the FGI requirements. Not only will this discourage upgrades to ALRs 
that will benefit residents, but it could force the closure of historic or outdated ALRs that need 
to renovate but cannot meet the new requirements.  
 
CDPHE asserts that a facility can apply for a waiver if it is unable to meet the FGI or other 
requirements.7 However, the Department can only grant waivers for up to one year and a 
licensee must reapply with every annual license renewal.8 The thought that an operator will 
invest in a facility that is dependent on a discretionary waiver that must be renewed annually is 
naïve in the extreme. Investors demand certainty. 
 
There are other legal problems attendant to adoption of the FGI Guidelines. 
 
First, integration of the FGI Guidelines makes the regulation itself inconsistent. For example, the 
previously quoted FGI requirement on bathrooms directly contradicts a later provision of the 

                                                        
4 FGI Guideline, Section 4.1-2.2.2.7, “Resident bathroom. Each resident shall have access to a bathroom without 
entering a corridor. (1) The bathroom shall contain the following: (a) Toilet (b) Hand-washing station . . . (c) Mirror . 
. . (d) Private individual storage for the personal effects of each resident . . . (e) Shower.” (attached) 
5 FGI Guidelines, Section 4.1-1.5.3.3 Parking. (attached). 
6 FGI Guideline, Section 4.1-6.9.1.1 “Requirement. All buildings having resident areas on more than one floor shall 
have electric or hydraulic elevator(s).” The elevator also must be “sized to accommodate a gurney and/or medical 
carts and resident-operated mobility device.” (attached) 
7 Email from Mr. Marshall Cook, CDPHE, Life Safety Code Liaison, February 6, 2018. 
8 Id. and 6 CCR 1011-1, Ch. 2, Section 4.105(3)(a).  



draft regulation that mandates “one full bathroom for every six residents.”9 The FGI 
requirement of one parking space per living unit contradicts a later provision that leaves the 
number of parking spaces to the discretion of local authorities.10 This ambiguity not only is 
confusing to those regulated, but also apparently not reconciled in the minds of the regulators. 
 
Second, CDPHE is not authorized to establish or enforce standards relating to building or fire 
codes.11 Thus, adoption of the FGI standards is outside the scope of CDPHE’s authority.  
 
Finally, even if CDPHE has state authority to adopt the FGI building standards, it is likely that 
imposition of the FGI Guidelines on small facilities will violate the federal Fair Housing Act 
(FHAA).12 The FHAA prohibits discrimination in various housing-related practices against 
protected classes of people, which include those who are disabled (as are people who live in 
assisted living).13 By imposing requirements such as private bathrooms and parking spaces on 
homes intended for the disabled when these requirements are not imposed on homes intended 
for people who are not disabled, this regulation creates a barrier to housing.14 Thus, as applied 
to small ALRs, the draft regulation is discriminatory and violates the FHAA.  

 
II. LANGUAGE OF THE PROPOSED REGULATION 
 

SECTION 20 - PHYSICAL PLANT STANDARDS  
 

20.3 AN ASSISTED LIVING RESIDENCE APPLYING FOR AN INITIAL LICENSE ON OR AFTER JUNE 1, 
2019, SHALL COMPLY WITH PARTS 1.1 THROUGH 1.4, ANY CROSS-REFERENCED PART 2 
SYSTEMS, AND 4.1 OF THE GUIDELINES FOR DESIGN AND CONSTRUCTION OF RESIDENTIAL 

                                                        
9 Draft 6 CCR 1011-1, Ch. 7, para. 22.19.  
10 Draft 6 CCR 1011-1, Ch. 7, para. 22.6 (“the total number of parking spaces to be provided shall be based on local 
requirements and the functional needs of the resident population” - a much more rational requirement).  
11 CRS 25-15-103 (5)(c) (“The department has no authority to establish or enforce standards relating to building or 
fire codes.”) 
12 Fair Housing Act Amendments of 1988, 42 U.S.C. 3601, et seq. 
13 The FHAA the Fair Housing Act prohibits a broad range of practices that discriminate against individuals based on 
race, color, religion, sex, national origin, familial status, and “handicap.” "Handicap" has the same legal meaning as 
the term "disability" which is used in other federal civil rights laws. Persons with disabilities (handicaps) are 
individuals with mental or physical impairments which substantially limit one or more major life activities. The 
term mental or physical impairment may include conditions such as blindness, hearing impairment, mobility 
impairment, etc. The term major life activity may include seeing, hearing, walking, breathing, performing manual 
tasks, caring for one's self, learning, speaking, or working. While the Fair Housing Act does not specifically refer to 
the elderly, residents in an assisted living facility certainly fall under the broad description of “handicapped,” as 
their physical or mental disabilities limiting at least one major life activity are the reason that they seek assisted 
living in the first place. 
14 Governments are prohibited from taking regulatory actions that exclude or otherwise discriminate against 
protected persons. Discrimination includes "refusal to make reasonable accommodations in rules, policies, 
practices, or services, when such accommodations may be necessary to afford such person equal 
opportunity to use and enjoy a dwelling." 42 U.S.C. 3604(f)(3)(B). See also, City of Edmonds v. Oxford House, Inc., 
514 U.S. 725 (1995) (addressing zoning requirements that applied differently to a group of disabled people than to 
families living in the same area). 



HEALTH, CARE AND SUPPORT FACILITIES, FACILITY GUIDELINES INSTITUTE (FGI) (2018 EDITION), 
AS INCORPORATED HEREIN. 
 
20.4 RENOVATION OF AN ASSISTED LIVING RESIDENCE THAT IS INITIATED ON OR AFTER 
DECEMBER 1, 2019, SHALL COMPLY WITH PARTS 1.1 THROUGH 1.4, ANY CROSS-REFERENCED 
PART 2 SYSTEMS, AND 4.1 OF THE GUIDELINES FOR DESIGN AND CONSTRUCTION OF 
RESIDENTIAL HEALTH, CARE AND SUPPORT FACILITIES, FACILITY GUIDELINES INSTITUTE (FGI) 
(2018 EDITION), AS INCORPORATED HEREIN. 
 
20.5 THE GUIDELINES FOR DESIGN AND CONSTRUCTION OF RESIDENTIAL HEALTH, CARE AND 
SUPPORT FACILITIES, FACILITIES GUIDELINES INSTITUTE (2018 EDITION), IS HEREBY 
INCORPORATED BY REFERENCE CONSISTENT WITH SECTION 1.3 OF THIS CHAPTER AND 
EXCLUDES ANY LATER AMENDMENTS TO OR EDITIONS OF THE GUIDELINES. FGI APPENDIX 
MATERIAL IS ADVISORY ONLY AND NOT INCORPORATED UNLESS EXPLICITLY STATED OTHERWISE 
IN THIS CHAPTER. THE 2018 FGI GUIDELINES ARE AVAILABLE AT NO COST IN READ-ONLY 
VERSION AT: http://fgiguidelines.org. 

 
 
III. ABOUT THE FGI  
 
The Facilities Guidelines Institute is a private organization that has been drafting standards for 
hospitals and medical facilities since 1974. It was only in 2014 that the FGI ventured into the 
world of long term care facilities “to separate the hospital and outpatient requirements from 
those for nursing homes and other long-term care facilities.15  
 
The “Guidelines for Design and Construction of Residential Health, Care, and Support Facilities” 
issued in 2014 clearly grew out of the FGI’s hospital design orientation. While these guidelines 
recognize the existence of large and small assisted living facilities, there is no differentiation in 
how facilities of different sizes are treated.  
 
These guidelines were updated in 2018 and released to the public during the third week of 
January 2018.  
 
The following FGI Guideline sections are attached to this Briefing Paper to illustrate the impacts 
on small facilities: 
 

• Section 4.1-1.5.3.3 – Parking.  
• Section 4.1-6.9.1.1 – Elevator.  
• Section 4.1-2.2.2.7 – Bathroom.  

 
 

                                                        
15 https://www.fgiguidelines.org/about-fgi/history-of-the-guidelines/ 








