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      January 3, 2018 
 
VIA EMAIL: laurie.schoder@state.co.us 
Ms. Laurie Schoder 
Colorado Department of Public Health & Environment 
4300 Cherry Creek Drive South 
Denver, CO 80246 
 

RE: Comments on DRAFT 6 CCR 1011-1 Chap 07 
 
Dear Ms. Schoder: 
 
We are writing to provide comments on the new draft regulation affecting Assisted Living 
Residences, DRAFT 6 CCR 1011-1 Chap 07 (“Draft”). We applaud the Department’s work 
on the draft regulation. It provides helpful clarification and improved standards in many 
areas.  
 
We must point out several matters of concern, however, that may have particular and 
disproportionate impact on smaller assisted living residences and result in reduced choices 
for consumers at a time when the elderly population in need of assisted living will be 
expanding greatly. We hope that these items will be re-evaluated and reconsidered in the 
rule making process.  
 
Our comments fall into three categories: 

1. The applicability of the Administrator Qualifications section and the 
justification for the revised qualifications set forth in the Administrator 
Qualifications section. 

2. Unbalanced application of license fees, and  

3. The availability and justification for the new Physical Plant Standards. 
 
Our more detailed comments follow below. 
 
1. Administrator Qualifications & Training 
 

A.  Applicability (Section 6.2, Line 16)  
 
Draft Language: 
EACH ADMINISTRATOR HIRED ON OR AFTER JULY 1, 2018 

 
The phrase “EACH ADMINISTRATOR HIRED ON OR AFTER JULY 1, 2018” is 
ambiguous and should be clarified. Will the new qualification requirements be applied only 
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to individuals hired for the first time as an administrator after July 1, 2018? Or will the 
requirement apply to any person hired after July 1, 2018, regardless of whether that person 
previously acted as an administrator?  
 
For example, Person A is qualified as an administrator under the current law and works for 
ALR X. After July 1, 2018, Person A is offered a job at ALR Y but does not meet the new 
administrator qualification requirements. Can Person A act as an administrator for ALR 
Y? The answer to this question is not clear under the present draft. Does the fact that Person 
A was “hired” by ALR X prior to July 1, 2018 mean that this person can now work for any 
subsequent ALR, whether meeting the new qualifications or not? Or does it mean that if 
Person A leaves the employ of ALR X, this person can no longer work as an ALR 
administrator? 
 
If this section is meant to “grandfather” in everyone who is qualified under the current law, 
then the draft regulation should be revised to say: “EACH ADMINISTRATOR NOT 
CERTIFIED ON OR BEFORE JULY 1, 2018.”  
 
If this section is meant to “grandfather” in everyone who is qualified under the current law 
and is currently working as an administrator, then the draft regulation should be revised to 
say: “EACH ADMINISTRATOR NOT CERTIFIED AND NOT EMPLOYED AS AN 
ADMINISTRATOR ON OR BEFORE JULY 1, 2018.”  
 
If this requirement is not rephrased, those currently hired as administrators who do not 
meet the new qualification requirements effectively will have their certifications limited, 
modified and/or revoked. While they may be able to stay in their present employment 
without loss of their certificate, they will be completely precluded from changing jobs. 
Even a change to the ALR-employer, such as through sale or dissolution, would result in a 
loss of their certificate and ability to be employed in their chosen profession for which they 
were qualified but for a change in the regulation.  
 
This could also cause ALR owners to experience difficulties in locating and recruiting new 
administrators, and this difficulty likely would fall disproportionately on smaller facilities.  
 

B.  Qualifications (Section 6.2, Lines 16 - 32) 
 

Draft Language: 
 

EACH ADMINISTRATOR HIRED ON OR AFTER JULY 1, 2018, SHALL BE AT 
LEAST 21 YEARS OF AGE WITH A HIGH SCHOOL DIPLOMA OR EQUIVALENT 
AND ONE OR MORE OF THE FOLLOWING: 
 
(A) AN ACTIVE, UNRESTRICTED COLORADO NURSING HOME 
ADMINISTRATOR LICENSE;  
 
(B) AN ACTIVE, UNRESTRICTED COLORADO REGISTERED NURSE LICENSE 
PLUS AT LEAST SIX MONTHS WORK EXPERIENCE IN HEALTH CARE DURING 
THE PREVIOUS TEN-YEAR PERIOD;  
 
(C) AN ACTIVE, UNRESTRICTED COLORADO LICENSED PRACTICAL NURSE 
LICENSE PLUS AT LEAST ONE YEAR OF WORK EXPERIENCE IN HEALTH 
CARE DURING THE PREVIOUS TEN-YEAR PERIOD;  
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(D) A BACHELOR DEGREE WITH EMPHASIS IN HEALTH CARE OR HUMAN 
SERVICES PLUS AT LEAST ONE YEAR OF WORK EXPERIENCE IN HEALTH 
CARE DURING THE PREVIOUS TEN-YEAR PERIOD;  
 
(E) AN ASSOCIATE DEGREE WITH EMPHASIS IN HEALTH CARE OR HUMAN 
SERVICES PLUS AT LEAST TWO YEARS OF WORK EXPERIENCE IN HEALTH 
CARE DURING THE PREVIOUS TEN-YEAR PERIOD;  
 
(F) THIRTY CREDIT HOURS FROM AN ACCREDITED COLLEGE OR 
UNIVERSITY WITH AN EMPHASIS IN HEALTH CARE OR HUMAN SERVICES 
PLUS THREE YEARS OF WORK EXPERIENCE IN HEALTH CARE DURING THE 
PREVIOUS TEN-YEAR PERIOD;  
 
(G) FIVE OR MORE YEARS OF MANAGEMENT OR SUPERVISORY WORK IN 
THE FIELD OF GERIATRICS, HUMAN SERVICES OR PROVIDING CARE FOR 
THE PHYSICALLY AND/OR COGNITIVELY DISABLED DURING THE 
PREVIOUS TEN-YEAR PERIOD. 

 
The qualification requirements suggested by the draft regulation represent a substantial 
departure from the qualification criteria of the existing regulation. While there can be no 
debate that Administrators must be able to competently fulfill their responsibilities for the 
welfare of ALR residents, Section 6.2 of the draft regulation is not rationally related or 
appropriately tailored toward achieving this purpose.  
 
There is nothing in the public record to suggest that the Department has made any findings 
that the existing regulation is not meeting this public safety goal. It is not clear what 
problem the Department is trying to solve by imposing such stringent qualification 
requirements for Administrators, who otherwise could be quite competent by completing 
the training required and showing their competency through an exam, as required by the 
proposed Sections 6.3 – 6.5. Thus, there is nothing to justify any change in the regulation 
in this area, much less such a radical change.  
 
The qualification requirements suggested are so stringent that it could create obstacles in 
caring for the elderly. A need to change the regulations was not cited in the Governor’s 
November 2016 Initial Strategic Action Plan on Aging for Colorado. In fact, the proposed 
regulation contravenes the policy expressed in the Governor’s Report to implement 
strategies to ensure that Colorado has a workforce to meet aging Coloradan’s needs. Rather 
than promoting development of the necessary workforce, this draft regulation seemingly 
seeks to impose protectionist measures to restrict it. The impact of these protectionist 
measures will fall disproportionately on smaller facilities and will result in higher prices as 
assisted living care, a non-medical service, is edged toward nursing home care 
qualifications. 
 
Furthermore, there is no indication that any consideration has been given to the burden 
Section 6.2 would place on service providers of different sizes. In fact, Section 6.2 seems 
only to inure to the benefit of large facilities, which likely already have nurses as 
administrators, while severely burdening smaller facilities. This is to the detriment of 
residents, who will have decreased choice in the type of ALR available to meet their needs 
and likely will be faced with even higher costs for care.  
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Put simply, there is no indication of the basis on which such a radical change should be 
made and no findings and analysis to justify the qualifications chosen, especially light of 
the expanded requirements of Sections 6.3 – 6.5 which are specifically directed to ensuring 
competency. 
 
As stated by the Colorado General Assembly, “agency action taken without evaluation of 
its economic impact may have unintended effects, which may include barriers to 
competition, reduced economic efficiency, reduced consumer choice, increased producer 
and consumer costs, and restrictions on employment.” CRS 24-4-101.5.  
 
Thus, in addition to what seems to be a missing justification behind the proposed regulatory 
changes, there also appears to be no consideration of the economic impact on small 
facilities or on the residents and their families as a result of this significant change in the 
administrator qualifications. 
 
We encourage the Department to review this section to ensure that any additional 
qualifications imposed are based on the considerations imposed by the General Assembly 
and the other concerns stated herein.  
 
In our opinion, the best remedy is to delete Section 6.2 in its entirety.  
 
 
2. License Fees (Section 3.6, Lines 11 -1 4) 
 

3 TO 19 LICENSED BEDS: $7,300 
20 TO 49 LICENSED BEDS: $8,750 
50 TO 99 LICENSED BEDS: $11,550 
100 LICENSED BEDS AND MORE: $14,750 

 
As with qualifications, there seems to have been no analysis of the burden the increased 
fees and the fee structure itself will place on small businesses.  
 
Under this proposed structure, a facility with 10 beds will pay $730 per bed for the initial 
license. Contrast this with the $147 per bed effective fee that will be paid by a 100-bed 
facility.   
 
In juxtaposition, renewal fees are based on the size of the facility (e.g. $180 PER 
FACILITY PLUS $47 PER BED), indicating that is it feasible to design a system that does 
not disadvantage small businesses. 
 
The fact that the disproportionate fees are imposed on new licensees but not existing 
licensees suggests that this structure is designed to impose a barrier to entry that especially 
favors existing large facilities, thereby discouraging competition, stifling small business, 
limiting access to assisted living services, and reducing consumer choice in violation of the 
clear direction of the General Assembly in the Administrative Procedures Act. 
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3. Physical Plant Standards (Section 20.3 – 20.5, Lines 14 – 21) 
 

20.3 AN ASSISTED LIVING RESIDENCE APPLYING FOR AN INITIAL LICENSE 
ON OR AFTER JUNE 1, 2019, SHALL COMPLY WITH PARTS 1.1 THROUGH 1.4, 
ANY CROSS-REFERENCED PART 2 SYSTEMS, AND 4.1 OF THE GUIDELINES 
FOR DESIGN AND CONSTRUCTION OF RESIDENTIAL HEALTH, CARE AND 
SUPPORT FACILITIES, FACILITY GUIDELINES INSTITUTE (FGI) (2018 
EDITION). 
 
20.4 RENOVATION OF AN ASSISTED LIVING RESIDENCE THAT IS INITIATED 
ON OR AFTER DECEMBER 1, 2019, SHALL COMPLY WITH PARTS 1.1 THROUGH 
1.4, ANY CROSS-REFERENCED PART 2 SYSTEMS, AND 4.1 OF THE GUIDELINES 
FOR DESIGN AND CONSTRUCTION OF RESIDENTIAL HEALTH, CARE AND 
SUPPORT FACILITIES, FACILITY GUIDELINES INSTITUTE (FGI) (2018 
EDITION). 
 
20.5 THE GUIDELINES FOR DESIGN AND CONSTRUCTION OF RESIDENTIAL 
HEALTH, CARE AND SUPPORT FACILITIES, FACILITIES GUIDELINES 
INSTITUTE (2018 EDITION), IS HEREBY INCORPORATED BY REFERENCE 
CONSISTENT WITH SECTION 1 OF THIS CHAPTER AND EXCLUDES ANY 
LATER AMENDMENTS TO OR EDITIONS OF THE GUIDELINES. FGI APPENDIX 
MATERIAL IS ADVISORY ONLY AND NOT INCORPORATED UNLESS 
EXPLICITLY STATED OTHERWISE IN THIS CHAPTER. THE 2018 FGI 
GUIDELINES ARE AVAILABLE AT NO COST IN READ-ONLY VERSION 
AT: http://fgiguidelines.org. 

 
Sections 20.3 and 20.4 both integrate “Parts 1.1 – 1.4, cross-referenced Part 2 systems, and 
4.1” of the FGI Guidelines for Design and Construction of Residential Health, Care and 
Support Facilities. However, Section 20.5 integrates the Guidelines in their entirety. 
Clarification is needed to resolve this inconsistency.  
 
Furthermore, Section 20.5 states that FGI Appendix material is advisory only and not 
incorporated unless specified. However, some of the Appendices are necessary for the 
orderly and effective application of the standard. For example, Appendix A1.1-1.1 
recognizes that the standard should not be used to restrict innovation in design and allows 
for authorities to “approve plans and specifications that contain deviations if they 
determine that that applicable intent or objective of the standard has been met.” 
Additionally, Appendix A1.1-3.1.2 recognizes the possibilities of non-conformities and 
suggests a procedure for approval of non-conforming conditions.  
 

 
   
 
By excluding the Appendices, the draft regulation not only does not recognize the likely 
occurrence of non-conforming conditions, but also provides no mechanism for finding 
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solutions to avoid undue hardships on facility owners or potential facility owners faced 
with conditions that cannot be made completely conforming.  
 
The draft also does not mandate who will be responsible for evaluating plans to determine 
compliance with the Guidelines. Will this be done by the Department and, if so, does it 
have the requisite level of expertise to interpret technical standards? Or will it be done by 
the permitting authority? If the latter, does the Department have a plan for purchasing and 
distributing the Guidelines to all state and local permitting bodies?  
 
How will the Guidelines be communicated to the public? Does the Department intend to 
conduct training and outreach with local design and construction professionals? Has the 
Department done a cost benefit analysis to determine the impact of imposing Guidelines 
that cost $200 to purchase?  
 
Further complicating the matter is the fact that the Guidelines are not actually available for 
comment as part of the draft regulation. While the draft states that, “THE 2018 FGI 
GUIDELINES ARE AVAILABLE AT NO COST IN READ-ONLY VERSION AT: 
http://fgiguidelines.org”, this is not actually true.  In fact, the only version currently 
available for review is the 2014 version, not the 2018 version. Most importantly, the 
Guidelines are not actually available to review at no cost, even in the read-only version. 
Without paying for a subscription, the read-only version is limited to viewing only 20 pages 
at a time and access is allowed only 2 times per month.  
 

 
 
 
This level of access is not sufficient to read the sections integrated into the draft regulation 
and, thus, it is impossible to even read the draft regulation much less evaluate its full impact 
and potential implementation difficulties. Consequently, an important element of the 
physical plant standards proposed for implementation in the draft regulation is unavailable 
for public inspection and comment.   
 
 
In summary, the record justifying and supporting the need for the change in the Assisted 
Living Regulations has not been made clear, and we believe that insufficient justification 
has been presented to provide the rationale for the changes.  
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We believe that promulgation of this draft will result in fewer consumer choices, a reduced 
number of assisted living service providers in the face of a growing aging population, and 
a disproportionate impact on smaller assisted living providers.  
 
We encourage the Department to convene a larger group, inclusive of large and small 
facilities, to ascertain the exact need for changes to the regulatory framework and then draft 
regulations to meet those precise needs.  
 
Finally, we note that the Department did not provide any information on its web site 
regarding how to submit comments to this draft regulation. In the future, it would be helpful 
for the Department to let the public know how to comment on draft regulations, preferably 
through email or other electronic input mechanism. Not providing a mechanism 
discourages public comments and could deprive the Department of input that will improve 
the rule-making process.  
 
 
Sincerely, 
 
PINKOWSKI LAW & POLICY GROUP, LLC 
 

 
 
Michelle A. Pinkowski 
(303) 803-4309  
michelle@pinkowskilaw.com 
 
 
 
 


